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1. Executive summary  
Maritime New Zealand is reforming the thousands of rules and sub-rules in Parts 40A to 49 that set 
requirements for the design, construction and equipment (DCE) of domestic commercial ships, and the 
survey of those ships. 

The policy investigation that initiated this project identified issues with the 40-series rules that limit their 
effectiveness and efficiency as regulatory instruments.  Reforming these rules is a major task that must 
address multiple facets and layers of complexity.   

The proposed new regulatory framework for DCE rules provides the road map (or passage plan) for the 
40-series reform project.  It proposes a system of rules and transport instruments to contain the new 
suite of vessel DCE rules and survey requirements, and it describes the proposed regulatory approach 
to be taken as the current rules are revised and transposed into the new rules structure. 

The framework contains 5 major proposals: 

1. Performance-based rules 

2. Transport instruments promulgated by the Director that contain the detail for how to meet rules, 
and that are responsive to industry and technological changes 

3. A new rules structure 

4. A harmonised approach to the treatment of different vessel types – to reduce the current 
enormous degree of variation and complexity 

5. A systematic methodology for assessing safety standards across the fleet and appropriate 
triggers when vessels undergo modifications and major changes. 

In essence, the framework is a dynamic passage plan and it sets out where there are still areas 
requiring detailed analysis, alongside in-principle approaches.  These include how best to manage 
surveyor discretion and the application of international conventions to non-convention ships, how to 
best reflect the Health and Safety at Work Act, and ways to use reference material from other 
jurisdictions and classification societies. 
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2. Context and scope 
Proposed approach 

 The project is proposing a new regulatory framework for domestic commercial ship 
design, construction and equipment - not just another set of rules. 

 This framework will be finessed and developed as the project progresses, in 
response to feedback from stakeholders and the results of further analysis. 

Background to the 40-series reform project 
Maritime New Zealand is reforming the maritime rules that specify the design, construction and 
equipment (DCE) requirements for domestic commercial ships, and the survey of those ships. 

The 40-series rules comprise thousands of rules and sub-rules contained in 17 rules parts – parts 40A 
to 49.  The policy investigation that led to the 40-series reform project identified issues that limit the 
effectiveness of the 40-series rules as regulatory instruments – they are unwieldy, repetitive, 
inconsistent, often complex and overly prescriptive.   

The consequences include limited choices for maritime transport operators about how to comply with 
rules, lack of clarity for surveyors, disagreements over interpretations leading to inconsistency and high 
transaction costs, and a high number of exemptions being applied for and granted.  From a regulatory 
stewardship perspective, the current 40-series rules have limited ability to respond to technological 
advances or changes in industry practice.1  

A new regulatory framework 
Reforming the 40-series rules is a major task that must address multiple facets and layers of 
complexity. The proposed new regulatory framework for DCE rules provides the road map (or passage 
plan) for the 40-series reform project.   

The framework: 

 sets out a proposed system of rules and transport instruments to contain the new suite of 
domestic vessel DCE rules and survey requirements; and 

 describes the regulatory approach proposed to be taken as the current rules are revised and 
transposed into the new rules structure (during phase 3 of the project). 

The framework document is a ‘working proposal’ to be discussed with stakeholders and to be finessed 
and developed in response to feedback and further analysis before new rules are drafted and formally 
consulted on. 

Purpose of this framework document 
This document aims to be a point of reference for the regulatory approach to be taken in the 40-series 
reform project.  Additional material to this document is found in memos to sponsors, presentations at 
workshops and supplementary papers, which are referenced in relevant chapters of this paper. 

This document has several main uses: 

 As a key deliverable from phase 2 of the project, for approval by the sponsors as the basis for 
the reform of the rules. 

 For socialising within Maritime NZ, with the Executive Team, and with the Ministry of Transport. 

 A record of the regulatory policy and design decisions made in developing the new framework, 
including through references to relevant decision documents and supporting analysis. 

                                                      
1  The policy investigation document contains details of this reform project. Refer Maritime New Zealand. Policy 

Investigation of the 40 Series of Maritime Rules: A structural analysis. D18/26103. 
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 As a reference for rule drafting, to help with consistent decisions around regulatory approach 
and design as material in the 40-series rules is transposed into or adapted for the new 
framework. 

 As a resource for the development of material for the targeted engagement with surveyors and 
other stakeholders, on the approach being taken in replacing the 40-series rules. 

This document will be revised to reflect developments in thinking as the work progresses, so it remains 
both a practical guide for use and an accurate record of policy and design decisions. 

Project scope 
The project is limited to clarifying policy goals for DCE requirements, and developing new rules and 
transport instruments.2  In summary, the scope covers: 

 The maritime rules in Parts 40A to 49 inclusive, except parts 40F and 40G. 

 Rules in Part 40B that apply SOLAS Convention requirements to ships subject to the 
Convention, but only to the extent that redrafting is needed to fit the rules into the new 
framework. 

 Any gaps in rule coverage identified during the project. 

 Consequential amendments to rules affected by the reform but that are otherwise out of project 
scope. 3 

Out of project scope 

 Accommodation rules that relate to design and construction in Parts 51 and 52 were initially in 
scope.  However the analysis found that Part 51 implements International Labour Organisation 
crew accommodation conventions, has limited applicability and sets requirements that would 
not be appropriate for smaller domestic ships.  Part 52 has a broader purpose in implementing 
the Maritime Labour Convention, largely concerning minimum standards for the health, safety 
and welfare of seafarers.4  

 The DCE rules contained in marine protection rules were initially in scope.  However, the 
analysis found that due to the interconnectedness between the DCE requirements and the 
marine protection requirements, the specific survey requirements and the small number of 
affected ships it would be better to keep these DCE rules within their relevant marine protection 
rules.  As the project progresses, we will note examples of DCE issues that arise, so that these 
can be addressed at a later date or by another work stream. 5 

 The recognition of and role of surveyors in Subpart A of Part 44. 

 Developing new rules to allow for the introduction of specific new technology (e.g. autonomous 
ships) except to the extent that performance-based rules will cater for this.  

 Pleasure craft as defined in the Maritime Transport Act 1994 (MTA) 

  

                                                      
2  Transport instruments are discussed in chapter 6. 
3  The scope of the 40-series project is set out in the Project initiation document: 40-series reform. D19/30973. 
4  Memo to sponsors 2 August 2019: 40 series maritime rules for crew accommodation (D19/30386) 
5  Memo to sponsors 30 July 2019: An analysis of the design and construction rules in the Marine Protection 

Rules. D19/30385 



A proposed new regulatory framework for domestic ship design, construction and equipment. V2.0 

4 

3. Principles of the regulatory framework  
Proposed approach 

Work on the 40-series reform project will be assessed against four high level objectives: 

1. Maintain or enhance maritime safety 

2. Enhance productivity and sustainability in the maritime transport sector and wider economy 

3. Flexible and adaptive regulation 

4. Effective and efficient regulatory interventions. 

 

 
Principles do not tell us how to do specific things in the project.  They tell us why we should do these 
things. 

These four objectives are designed to ensure that the work in all stages can be measured against 
consistent goals.   They align with the regulatory policy objectives established by the Ministry of 
Transport. 6 

 

Objective Issues captured under this outcome 

Maintain or enhance maritime 
safety 

Protecting life and property on the water  

Alignment with MTA s5 and s5A 

Enhance productivity and 
sustainability in the maritime 
transport sector and wider 
economy 

The maritime sector has a sustainable future. 

Costs to regulated parties, wider industry and New Zealand 
economy are proportionate to benefits  

Ensure/enhance access to international shipping and trade, 
e.g. by reducing friction between international and domestic 
regulatory frameworks  

Flexible and adaptive regulation  Allow for easier adaptation to industry trends and technological 
developments. 

Enable innovation where appropriate, allowing regulated 
entities to have options for achieving compliance with transport 
regulatory interventions — consistent with Maritime NZ’s focus 
on being a modern, responsive and cost-effective regulator. 

                                                      
6  Ministry of Transport (2012) Transport regulatory policy statement, page 6. 
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Objective Issues captured under this outcome 

Effective and efficient regulatory 
interventions 

 

Rules and transport instruments must perform their proper 
functions within the regulatory systems (which includes, for 
example, primary legislation, rules, transport instruments, 
deemed compliance, industry standards, codes of practice, 
guidance) 

Development of rules is consistent with rule-making powers 
(MTA s36 and s39), and use of transport instruments is 
constitutionally sound  

Framework is aligned with Legislation Design Advisory 
Committee guidelines  

Accessible to users (free access to all, easy to locate and 
navigate, follows PCO guidelines for clear drafting style and 
use of plain language) 

Durable 

Enforceable 

 

Regulatory impact analysis and assessment 
Consistently assessing decisions against the high-level objectives for the framework is part of 
regulatory impact analysis, and will greatly assist with preparation of the regulatory impact assessment. 

The key product of regulatory impact analysis is a regulatory impact assessment.  This is a government 
agency document providing a high-level summary of the problem being addressed, the options and 
their associated costs and benefits, the consultation undertaken, and the proposed arrangements for 
implementation and review. 

Further information 
Memo to sponsors, 20 November 2019.  Foundation principles and other key issues for phase 2 of the 
40-series reform project.  D19/45010 

The Treasury (2019).  Guide to cabinet's impact analysis requirements. 
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4. Risk basis 

Proposed approach 

 Changes to requirements will be subject to risk analysis and benefit-cost analysis 
when obligations are added or removed.  The analysis will be appropriate to the 
scale of change in obligations - the bigger the change, the greater degree of rigour 
needed. 

 Assessment of risk will consider the extent to which that risk is already addressed 
through regulation of the vessel’s operation and the seafarers on board. 

Context 
The current regulatory stewardship plan for the transport system7 aims “to develop evidence-based, 
risk-based, and proportionate regulatory responses”.  Maritime NZ’s policy work8 includes making 
“…sure the regulations and standards we develop are relevant, evidence-based and follow best 
practice”. Maritime NZ’s aims for the 40-series reform project include: 

 “… making sure that regulatory settings are proportionate to risk9”, and 

 “… creating a … regulatory regime that applies relevant and appropriate risk-based standards 
to specific categories of ship to reduce harm in the maritime system”10.  

Application of a risk-based approach 
Any proposal to add, simplify or remove requirements will be assessed against the four objectives 
established for this project (refer previous chapter).  As rules are transcribed into the new rules 
structure, inconsistencies and technical errors will be addressed, and requirements made more flexible 
and future-proof.  For some rules this will involve a review of the risk basis for current requirements. 

Proposals to change standards will be subject to an appropriate risk analysis and benefit-cost analysis, 
determined by the scale of change in obligations.  This could arise for example when requirements in 
the 40-series rules are harmonised across different vessel categories, or as issues are raised by the 
sector or where a required safety outcome points to the need for change.  No particular risk analysis will 
be conducted where requirements are transposed to the new framework without any change in the 
standards that regulated entities must meet. 

Chapter 8 explores the situation when obligations may change because of an evidential safety case and 
the associated need for regulatory impact analysis.  This applies if obligations are being added, to 
demonstrate whether the increased safety achieved is proportionate to the cost incurred, and if 
obligations are being removed, to demonstrate that no significant reductions in safety result. 

DCE rules are part of a system 
The Maritime regulatory system comprises three sub-systems – regulation of design, construction and 
equipment (the 40-series rules); regulation of ship operations (Part 19, SOP and ISM safety 
management systems) and regulation of the people who work on ships (30-series rules and Part 90).  
These ‘three legs of the stool’ work together to manage risks.  When assessing a risk associated with a 
particular DCE rule, the 40-series reform project will consider the extent to which that risk is already 
addressed by the regulation of the operation of the vessel and the seafarers on board, or by 
overarching regulatory settings (such as HSW Act requirements) or general regulatory settings (such as 
general rules that apply to all shipping).  

                                                      
7  Ministry of Transport.  Transport system regulatory stewardship plan 2019–2022. 
8  Maritime New Zealand.  Our policy work. 
9  Maritime New Zealand.  Annual report 2018/19. 
10  Maritime New Zealand.  Project initiation document 40-series reform. 
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5. Performance-based rules 

Proposed approach 

A performance-based regulatory approach with the following elements is proposed for the 
new regulatory framework: 

 Each rule or rule part will set required outcomes (or objectives), and set minimum 
requirements for how these outcomes or objectives can be met. 

 Requirements are contained either in rules or transport instruments, based on the 
principles for instrument choice set out in chapter 6. 

 Solutions for how to meet required outcomes can be updated more easily if they are 
set out in transport instruments. (For example, referenced standards can be updated 
and additional solutions can be added, in response to industry or technology 
changes.)  The use of transport instruments for technical detail makes the process of 
keeping the rules current easier.   

 Stakeholders such as regulated entities and industry organisations can suggest 
equivalent means of meeting the required safety outcomes, for Maritime NZ to 
assess and as appropriate include in the work programme for adding to or amending 
transport instruments. 

 The ability to apply for an exemption will remain a means of meeting the required 
outcome through getting approval for arrangements that are alternative, but 
equivalent to, the solution specified in the rule or transport instrument.  

How performance-based regulation works 
Performance-based regulation (PBR) specifies desired and measurable outcomes, but not how they are 
met11.  The outcomes are mandatory, but a performance-based approach allows for choice and 
innovation in meeting those outcomes or objectives.  Options for achieving these outcomes will usually 
be stated.  The regulator can keep these options current by making revisions or adding additional 
options.  To allow for innovation and provide options for achieving compliance, PBR also allows for 
further options to be suggested by the regulated community and approved by the regulator. 

A performance-based regulatory approach: 

 encourages regulated entities to take more responsibility for achieving stated outcomes, rather 
than just focussing on complying with requirements 

 is more adaptive to changes in technology or industry practice 

 allows regulated entities to innovate in meeting outcomes 

 allows resources to go to areas with the greatest potential to enhance safety. 

Using a performance-based approach in this framework  
The proposed framework will move away from the current, largely prescriptive rules, to an approach 
that allows both prescription and an outcomes-based approach as appropriate.   

A balance between the highly prescriptive rules and a large degree of discretion given to regulated 
entities is proposed for the new DCE regulatory framework.  At one end of the spectrum lies a pure 
rules-based approach that prescribes specific and precise rules, while at the other end lies a pure 

                                                      
11  Ministry of Transport (2012) Transport regulatory policy statement: expectations for regulatory development 

and practice. 
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performance-based approach that sets out relatively general, high-level goals.  Requirements that are 
relatively fixed or hardwired can be included in a rule.  To enable adaptive regulation, requirements that 
are likely to be revised or added to are best placed in a transport instrument.  These may be, or include, 
material incorporated by reference, such as standards.   

Equivalence 
Equivalence is a fundamental aspect of performance-based regulation.  It involves a systematic 
approach to allowing innovation by recognising new and different ways of complying with the law.  
Equivalence: 

 allows for innovation in achieving specified safety outcomes 

 recognises that the regulator does not hold all the relevant knowledge 

 manages risks in a dynamic environment. 

Stakeholders such as regulated entities and industry organisations can suggest equivalent means of 
meeting the required safety outcomes, for Maritime NZ to assess.  Credible solutions could be included 
in the ongoing rules maintenance work programme for adding to or amending transport instruments. 

Exemptions will continue to be granted under s40AA of the MTA, consistent with Maritime NZ’s agreed 
principles to guide the exercise of exemptions powers. 12  An exemption approach leaves the rule 
requirements intact but provides legal permission for a person or class of persons to not comply with 
those requirements, or to comply in a manner that is as effective as or more effective than actual 
compliance with the requirements. 13 

Exemptions have the potential to be used as a form of feedback.  For example, where appropriate, in 
addition to granting an exemption (or instead of) Maritime NZ could develop and promulgate a solution 
based on the compliance argument in the exemption application, to be added to the relevant transport 
instrument.  This would mean that the equivalent means of meeting safety objectives would be 
permanent and available to all regulated entities. 

Further information 
Memo to sponsors 17 December 2019. Regulatory framework: performance-based or prescriptive.  
D19/51378.  

The concept was developed in workshops with sponsors on 9 January 2020 (presentation D20/8683) 
and 14 February 2020 (presentation D20/8682). 

Paper to Executive Team. 17 June 2020. Proposed principles to guide the exercise of exemption 
powers. (Copy saved with 40-series reform project papers as D20/20789). 

Memo to sponsors 11 June 2021. 40-series: Equivalent solutions D21/33583.   

  

                                                      
12 1. We are transparent and accountable. 2. Our decisions are well informed. 3. Our decisions reflect 
proportionality. 4. We are consistent. 5. We are responsive.   
13 Refer MTA section 40AA (2)(b)(ii) 
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6. Transport instruments 
Proposed approach 

DCE requirements in the proposed new framework will be more adaptable and responsive, 
through the use of different instruments. 

A maritime rule: 

 Sets maritime safety objectives and outcomes to address a given situation or context 
and sets high-level requirements for achieving those objectives and outcomes. 

 Imposes obligations or creates rights for regulated entities. 

 Is likely to be enduring – i.e. is not likely to require frequent revisions or additions. 

A transport instrument  

 Prescribes technical or procedural detail of how to comply with a rule or regulation. 

 Is technical in nature.  It is more efficient to include this material in a subordinate 
instrument so that the high-level requirements are not obscured by excessive detail. 

 Incorporates material by reference (such as standards), which may need to be 
updated to reflect revisions by the originating organisation. 

 Sets requirements that are likely to be revised or added to - including by adding 
solutions for how to meet the rules. 

Transport instrument 
Transport instruments as provided for in sections 452A to 452D of the MTA will be a key feature of the 
proposed new regulatory framework.  A transport instrument must strictly conform to limits established 
by the MTA and the rule that enables it. 

The Director must be authorised or empowered to make a transport instrument.  

Transport instruments will not be used to impose significant new obligations, or determine rights of 
regulated entities.  The MoT Guidance for Considering, Creating & Maintaining Transport Instruments 
identifies four key criteria for assessing whether a matter is appropriate to be addressed in a transport 
instrument. The criteria relate to whether the transport instrument and its content: 

 is non-controversial 

 is used to outline prescriptive or detailed requirements 

 allows flexibility or innovation 

 would have a contained or minimal impact (i.e. not introduce significant change). 

The guidance will be applied to inform decisions about which provisions are located in the rule part and 
which are located in the associated maritime transport instrument.   

Note, a transport instrument isn’t the only way in which prescriptive requirements for a rules can be set 
out.  Under MTA s451(4), in certain circumstances the Director may also set requirements for rules.  Currently this 
power is used to set ‘survey performance requirements’ – steps that surveyors must follow when conducting 
surveys. Like Transport Instruments, these survey performance requirements can be updated by the Director, 
rather than necessitate the MTA’s rule amendment process. 

Further information 
Guidance for Considering, Creating & Maintaining Transport Instruments. Ministry of Transport.  June 
2021. Unpublished 
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7. Rules structure  
Proposed approach 

 The new framework will follow the same model as current maritime transport rules, by having 
rules for related topics combined into a rule ‘part’ covering a subject area.  Rule parts will be 
referred to by number and name. 

 Core 40-series rules relate to the survey process. 

 Ship-focussed technical rules are self-contained rule parts that address all the DCE rules for 
a class or category of ship.  At this stage these apply to the application of convention 
requirements. 

 Subject-focussed technical rules deal with all ships not within the scope of the ship-focussed 
rules above.  The DCE requirements in these rules will apply across as many types of ship 
as possible.  Where possible, any requirements applying to particular ship types will be set 
out in transport instruments. 

Principles 

Relationship with wider maritime rule structure  
A conceptual framework14 for all maritime and marine protection rules would have four categories that 
cover: 

 the regulatory system and its functioning, 

 people, and their qualifications, approval and certification, 

 technical aspects of ship design, construction and equipment, and 

 maritime operations. 

The new regulatory framework for domestic ship DCE requirements has been developed in a way that 
is consistent with, and can fit into, this proposed conceptual approach when it is implemented.15  

Nomenclature 
The proposed new framework will follow the same model as current maritime transport rules, by having 
rules for related topics combined into a rule ‘part’ covering a subject area.   

Rule parts will be referred to by both number and name, as at present, e.g. "Part [123]: Machinery". 

Core rules parts 

Role of core rules 
The concept of ‘core rules’ is that they apply across the 40-series rules i.e. the things required to make 
the system work.  The earlier version of the Framework document anticipated that core rules would 
include a rule to provide generic transport instrument making power, and a rule part containing all 
definitions.  After further work, it was determined that these matters needed to sit with the relevant topic.  
Hence, the survey and surveyor certification of ships is (at this stage) the only proposed core rule.  

Surveyor recognition, surveyor responsibilities, ship survey, certification. 
Requirements for survey and certification of ships and equipment, comprising the relevant rules in Parts 
44 and 46, have been identified as a core rule part.  Note that these requirements could be moved to a 

                                                      
14  Discussion with sponsors and email & diagram from Stephanie Winson 25 March 2020 (D20/20838) 
15  It is not the role of the 40-series reform project to articulate or implement this proposed overarching approach.   
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cluster of rules about people when or if the conceptual arrangement for all maritime and marine 
protection rules is implemented. 

Technical rule parts: ship-focussed 
These are self-contained rule parts that address all the DCE requirements for a class or category of 
ship.  At this point the rule parts in this category relate to the application of convention requirements.  
The content applies to both ships that are subject to the convention as well as to other ships to which 
New Zealand has applied the convention requirements.  The following ship-focussed technical rule 
parts have been identified: 

 application of SOLAS convention requirements 

 application of Cape Town Agreement requirements 

 application of Load Line convention requirements  

 application of Tonnage convention requirements  

It is possible that this category will be used to cater for vessels that have discrete rules - for example 
‘Other vessels’ (refer Chapter 12).  Final decisions on this have not yet been made.   

Application of SOLAS convention requirements  
Part 40B SOLAS Ships applies to ships subject to the SOLAS Convention.  New Zealand currently 
applies SOLAS requirements to some ships to which the Convention does not apply - New Zealand 
ships of 45 metres or more in length that are not engaged in an international voyage and that proceed 
outside restricted limits.  

Analysis has shown that Part 40B sets higher requirements for these ships than would be the case for a 
comparable ship operating under New Zealand domestic rules.  Depending on further work, operators 
of these ships could have a choice of either operating under SOLAS requirements (currently set out in 
Part 40B) or operating under NZ domestic rules.16 

Some requirements that apply to SOLAS ships are currently located in other rules parts – mainly Radio 
(Part 43) and Navigational Equipment (Part 45).  Early project thinking planned to bring all requirements 
into one SOLAS rule part (a ‘one stop shop’).  However, the requirements currently in Part 43 and 45 
will need to continue to be available for ships where the operator elects to operate under New Zealand 
domestic rules.  This means that the current rules in part 40B will require some consequential 
amendments to fit into the new framework but will not require any substantive changes.17 

Application of Cape Town Agreement requirements 
Part 404: Design, Construction, and Equipment – New Zealand Cape Town Vessels and Foreign Cape 
Town Vessels is currently being developed.  This will form part of the new regulatory framework, and 
may need changes to make it consistent with the wider framework. 

Application of Load Line convention requirements  
This rule will give effect to the convention for ships that are subject to the convention, as Part 47 
currently does.  Phase 3 will review application of convention requirements to other ships (e.g. those 
non-convention ships currently within the scope of Part 47).  Any application of load line convention 
requirements to non-convention ships that remains after this analysis will stay in this rule. 

                                                      
16  Email from Stephanie Winson re application of SOLAS requirements to domestic ships. 3 June 2020. 

(D20/20887) 
17  1. Memo to sponsors. 15 May 2020. Requirements that apply to NZ domestic ships of 45m or more 

(D20/19002).  2. Memo to sponsors. 10 June 2020. Options for how to treat NZ ships of 45 metres or more in 
length that proceed outside restricted limits. (D20/19008) 
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Application of Tonnage convention requirements 
This rule will give effect to the convention for ships that are subject to the convention, as Part 48 
currently does.  New Zealand also requires ships not subject to the convention (including smaller 
domestic ships and NZDF ships) to be measured for tonnage.  As the same methodology is used, it 
makes sense to include both convention and non-convention ships in this rule, just as Part 48 deals 
with both. 

Other vessels  
It may be helpful to separate out rules for some vessels types.  The ‘Other vessels’ rule part provides a 
location in the rules structure for vessels that have a defined sub-set of DCE rules.  These rules could 
all be located in one place (a one stop shop), if further analysis shows that this is required.  Currently 
the rules for these vessels are largely self-contained within appendices of rules parts.   

The argument in favour of  locating rules for specific vessel types together, is that harmonising the rules 
with the DCE rules for other vessels would be unwieldy.  A sub-section under each rule or transport 
instrument would be needed to address the specific requirements for these boats, which would 
undermine the point of creating harmonised rules.  Chapter 12 addresses this topic in more detail. 

Technical rule parts: subject-focussed 
These rule parts deal, by subject, with all ships not within the scope of the ship-focussed rules above.  
The DCE requirements in these rules will apply across as many types of ship as possible.   

Requirements have been placed in logical subject groupings.  Some are very similar to current 
groupings in the 40-series, and some are at a higher level.  

An outcome focus has been applied to these groupings.  Watertight and weathertight integrity - which is 
an outcome – is already in the rules.  ‘Safety of persons on board’ is new.  This fits with a move to more 
outcome-focussed rules and also helps reflect the fact that HSWA exists and applies to ships.   

Each subject focussed rule part will include separate sections for rules that directly specify DCE 
elements (‘rules about things’) and rules that set responsibilities to inspect, test certify etc. those 
elements (‘rules about duties’).  This separation will help to make rule drafting and interpretation clearer. 

The approach to subject-focussed rules has been endorsed by sponsors as a working model that may 
be refined during phase 3. 

Definitions 

Principles for definitions 

 Following the PCO’s preference, definitions will be close to where they are used. 

 If there are definitions that are specific to Transport Instruments then the definitions will be part 
of the Transport Instrument – and hence able to be updated as part of the Transport 
Instrument. 

 There will be only one definition for any particular term.  If a different meaning is needed in any 
particular rule, then a different term will be used if possible. 

 Material may be incorporated by reference into definitions where this delivers benefits of 
making the definitions more concise. 

 Definitions will be crafted to give users (including the regulator) maximum clarity about terms 
used in the new regulatory framework.   

 They will be arranged to avoid repetition and inconsistency. 
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 Terms will not be defined if they are defined in the MTA18 or SRA, though for ease of use the 
definition rule will refer to them as needed19.  It would be most useful to readers if definitions in 
primary legislation were repeated in the definition rule, possibly by way of an example20 (though 
this will be a matter for the legal drafters). 

 Operational provisions will rely on terms that are defined wherever possible, to avoid repetition 
and to reduce the detail required in those provisions. 

 

Further information 
Memo to sponsors 'Streamlining structure and description'. 10 March 2020. D20/9466 

Paper of record: Move the sections of Part 46 into other 40 series parts. D20/7661 

Paper of record: Tonnage measurement part. D20/10402 

Memo to sponsors. Definitions and Duties. 9 April 2020. D20/19016 

Memo to sponsors. 9 June 2020.  Port State Control. D20/17807 and email Collin Minnaar dated 16 
June 2020 

Memo to sponsors.  10 June 2021.  40-series Reform project: Naming and numbering of Rule Parts and 
transport instruments. D21/29527 

Memo to sponsors. 11 June 2021. Locating 40-series assurance rules: certification, testing and 
inspection. D21/30262 

Memo to sponsors.  10 June 2021. 40-series Reform project: Definitions. D21/29528 

 

                                                      
18  As provided for in the Interpretation Act 1999 (s34), which will be replaced by 2024 by s 20 of the Legislation 

Act 2019: “Words used in secondary legislation or other instruments have same meaning as in 
empowering legislation.  A word or an expression used in secondary legislation, or in any instrument, has 
the same meaning as it has, from time to time, in the legislation under which the secondary legislation or 
instrument is made.” 

19  For example, "Pleasure craft has the same meaning as in section 2 of the Maritime Transport Act". 
20  PCO principles of clear drafting - www.pco.govt.nz/clear-drafting#otherdraftingtools 
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Proposed names and numbers for Rule Parts and transport instruments in the new DCE legislative 
framework 

RULE PARTS                TRANSPORT INSTRUMENTS   
     

Core rules parts. 

Subseries 1 

 Rule Part 1A Survey and certification (surveyor recognition, surveyor 
responsibilities, ship survey, certification) 

This part may have transport instruments if 
existing SPRs are incorporated. 

    

 

Technical rule 
parts: ship-
focussed  

Subseries 2 

 Rule Part 2A Design, Construction and Equipment – SOLAS ships  

 Rule Part 2B Design, Construction, and Equipment – New Zealand 
Cape Town Vessels and Foreign Cape Town Vessels 

Not determined yet if there will be associated 
transport instruments    

 Rule Part 2C Load Lines  

 Rule Part 2D     Tonnage Measurement   

  Other vessels (depending on results of analysis)  

 

Technical rule 
parts: subject-
focussed  

Subseries 3 

 Rule Series  

Subject    

Includes Subparts   

 Rule Part 3A  

Design, construction  

  (DCE) 3A – 1, 2, 3 etc (corresponding to 
Subparts) 

 Rule Part 3B  

Stability  

Subdivision   
Stability 
Freeboard 

Buoyancy 

 (DCE) 3B – 1, 2, 3 etc 

 Rule Part 3C Watertight 
and weathertight integrity 

Water-freeing arrangements 
Deck openings, including coamings and sills, hatchways 
and covers, ventilators and air pipes 
Hull openings, including inlets and discharges, portlights 
and windows 

 (DCE) 3C – 1, 2, 3  etc 

 Rule Part 3D   

Fire safety 

Fire detection 
Structural fire protection, maintenance of structural 
integrity 
Sources of ignition, including heating and cooking 
installations 
Fixed fire-fighting equipment 
Moveable fire-fighting equipment 

 (DCE) 3D – 1,2,3 etc  

 Rule Part 3E Machinery 
and Ancillary equipment  

Main Machinery 
Machinery 
Fuel: systems 
Steering gear 
Sounding arrangements  
Bilge management  
Anchors and cables 
Lifting Appliances 

 (DCE) 3E – 1,2,3 etc  

 Rule Part 3F 

 Electrical 

Electrical systems: design, installation, marking, 
documentation 
Reserve and back-up power supplies 
Lighting 

 (DCE) 3F – 1,2,3 etc 

 Rule Part 3G 
Communication and 
navigation  

Communication equipment 
Navigation equipment  

 (DCE) 3G – 1,2,3 etc 

 Rule Part 3H 

Safety of persons on 
board 

Bulwarks and rails 
Life-saving appliances 

 (DCE) 3H – 1,2,3 etc 

 Rule Part 3I 
Accommodation and 
facilities 

Passenger numbers 
Crew accommodation and facilities 
Passenger accommodation and facilities 
Access and egress 

 DCE) 3I – 1,2,3 etc 
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8. Approach to changing obligations for existing in-fleet 
vessels 

Proposed approach 

 The proposed outcome-based approach and rules structure means the rules will 
look different for all vessels  

 This approach will address many of the issues currently caused by debates about 
the interpretation and application of ‘pre-27 May 2004’ and ‘post-27 May 2004’ 
rules. 

 Current obligations will be transposed into the new framework except where the 
safety benefits of change outweigh the costs (and the proposed changes are 
feasible). 

 An initial assessment of 40-series rules for important safety elements on a ship 
identified potential regulatory gaps for some vessels and for some elements. A 
regulatory impact assessment will be undertaken to assess whether a change in 
obligation is warranted to manage risks.  

 The maritime sector will be consulted on all proposals to change an obligation. 

Context  
The application of some 40-series rules can depend on the dates a ship was constructed, converted 
from one ship type to another, or entered the fleet.  The most significant date is ‘pre-27 May 2004’ 
(‘pre ships’).  In many cases, ‘pre’ ships are not required to meet the same standards of design, 
construction and equipment as ships constructed after 27 May 2004 - ‘post ships’. 

The different treatment of pre and post ships is a result of the ‘forward looking’ approach where, as 
part of past rules changes, new obligations were either not applied retrospectively or were applied in 
some cases without transition provisions. 

The use of ‘grandparent rights’ is a common regulatory tool that recognises the difficulty in applying 
modern shipbuilding safety standards to older ships.  The approach strikes a balance between 
improving safety over time and the associated costs and business uncertainty. 

The trade-off is that the level of safety in the existing fleet is generally lower than that of newer 
vessels constructed to more recent standards.  The risk of an ageing fleet and safety standards falling 
behind contemporary standards is typically managed through transition provisions. However, such 
provisions have only been used sparingly in the current 40-series rules. 

Problem Definition 

An initial assessment of the 40-series rules relating to important safety elements21 identified the 
following issues to be addressed during phase 3. 

Issue 1: Some pre and post rules look different, but the obligations are similar  

Where a rule contains both pre and post requirements, the obligations for pre ships can be less 
detailed but this does not always mean a lower standard for safety is being applied.  For example, 
‘post’ 2004 ship owners must keep and maintain specific and comprehensive documents, whereas a 
‘pre’ 2004 owner must keep documentation that is sufficient as determined by the surveyor. In this 
example, the obligation placed upon the operator to have documentation to meet the performance 

                                                      
21   Structural fire protection and equipment, lifting equipment, watertight integrity, radio communication, 

electrical systems, navigational lights, guard rails, anchors and chains, life-saving appliances 
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outcome is the same, though how to do this is different. A strength of the proposed performance-
based approach is allowance for flexible compliance approaches.  Maritime NZ will work with the 
sector to ensure existing practices that meet the rule performance outcome are transposed. 

Issue 2: Some ‘pre’ ship obligations are falling behind contemporary practice.  This results in 
environments for workers and passengers on board ‘pre’ ships that are potentially less safe than 
those on ‘post’ ships  

For some ‘pre’ ships, obligations for some safety elements are lower than for ‘post’ ships undertaking 
similar operations. For example, there are no (or few) structural fire protection obligations for pre 2004 
passenger, non-passenger, fishing and pre 2010 sailing vessels. The TAIC investigation into the fire 
on the Dong Wong fishing vessel found that the structural fire integrity of that ship, although 
complying with the relevant rules, did not meet contemporary standards.22  This was considered to be 
a factor in the speed and intensity with which the fire spread.  

In response to the TAIC investigation, Maritime NZ committed to consider, as part of the 40-series 
reform, measures to make pre-2004 fishing vessels comply with as many of the design, construction 
and equipment standards prescribed in the current Rule 40D as are reasonable and practicable. 
Maritime NZ also committed to consider measures to ensure ageing fishing vessels do not remain in 
the system indefinitely without being required to meet contemporary safety standards.  

Issue 3: Some rules are being grandparented where it is feasible to apply contemporary obligations 

As noted earlier, ‘grandparent rights’ is a pragmatic response when upgrades are infeasible. 
However, the assessment found that obligations that are feasible for ‘pre’ vessels to meet have also 
been grandparented. Examples applying to fire safety include obligations to mark and secure gas 
cylinders, requirements for how equipment is installed that reduce the risk of fire and reducing the risk 
of fire spreading by providing means to stop fans and close openings to ventilation systems. 

Issue 4: Performance outcomes and standards do not exist for some safety elements for all vessels  

The initial assessment identified cases where obligations for important safety elements were either 
lower or entirely absent for all vessels. For example, for gas installations, obligations for all vessels 
are lower than what is required for pleasure craft in NZ and what is recommended in the Maritime NZ 
technical note23 for gas installations.  

A risk-based approach to changing obligation for in-fleet vessels  
Further analysis of obligations will be carried out where: 

 the rule relates to an important safety element on a ship; and 

 minimum standards or obligations relating to an important safety element is entirely absent; 
or 

 different obligations are applied to vessels that operate under similar conditions and face 
similar risks. 

A regulatory impact assessment will be undertaken before a substantive change is proposed. 24 The 
following design principles will support the assessment: 

 The application of ‘pre’ obligations does not automatically mean a vessel is unsafe. Proposals 
must clearly identify the problem that needs to be addressed and be supported by evidence 
drawn from operational intelligence, available monitoring and review information and accident 
reports. 

 Proposals must be supported by a benefit cost analysis. The expectation is current 
obligations will be transposed into the new framework except where the safety benefits of 
change outweigh the costs (which includes whether a change is feasible). 

                                                      
22  Transport Accident Investigation Commission Investigation MO-2018-202 
23  Maritime New Zealand Interim Technical Note (ITN-001-19) 
24  Consistent with the Government expectation on regulatory design 
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 Proposals must be assessed against other alternative options to manage the safety risk. 

 Where obligations or standards are absent from the rules, proposals should be based on 
industry standards recognised in other jurisdictions. 

 The maritime sector will be consulted on all proposals to change an obligation. 

In cases where change is recommended, the approach to transitioning/sun-setting obligations 
overtime will take into account:  

 All situations are different, and a one-size fits all approach for transition is not appropriate. 
The choice of method and timing will depend on the risk to be managed and the costs, 
including how practicable it is to implement the proposed change. 

 Grandparented rights should be time-bound to reduce the risks associated with an aging fleet. 
Options include, but are not limited to 

o restriction placed on vessels entering the fleet for the first time that are built to historic 
standards 

o a limit placed on the number of years a vessel is able to operate before it is either 
upgraded or retired, and  

o when a ship undergoes a major modification.  

The maritime sector will be consulted on transitional arrangements.  

 

Further Information 
Safety Issue Nav lights 40 series assessment - working paper D20/13408 
Safety issue Radio coms and EPIRB  40 series assessment - working paper D20/13409 
Safety issue Guard rails 40 series assessment - working paper D20/13410 
Safety issue Bilge 40 series assessment - working paper D20/15549 
Safety issue Emergency electrical power 40 series assessment - working paper D20/13411 
Safety issue Intact Stability - working paper. D20/15546 
Safety issue Structural fire - working paper D20/15547 
Safety issue Watertight and weathertight structures etc.  - working paper D20/15548 
Safety issue Lifting appliances - working paper D20/15591 
Safety issue Gas – working paper D20/18816 
Life Saving Equipment See summary 

D20/15768 
Safety Issues Anchors and Chains D20/15545 
Power point 15 May presentation to sponsors - standards for new and old vessel 
in fleet - Part 2 (17 April part 1 and 15 May part 2) 

D20/15546 

Spread sheet of Critical Safety Issues across vessel age, use and length. D20/15768 
Assessing Critical Safety Issues Against 4 Scenarios SUMMARY TABLE.  D20 15771 
Spreadsheet of safety issues - working paper D20/9908 
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9. Approach to vessels entering the commercial fleet 

Proposed approach 

 A working principle in the proposed new framework is that vessels entering the NZ fleet for 
the first time should meet contemporary safety standards, regardless of vessel age. 

 However, engagement with the sector will be expected to include options for the treatment 
of second-hand vessels. 

 Decisions on appropriate safety standards (for example fire safety) will be a prerequisite for 
decisions on vessels entering the fleet. 

 

Context  
Currently, vessels that are of different ages may be treated differently when they enter the New 
Zeeland fleet. 25 

The sector does not have a shared view about the correct interpretation and application of the terms 
‘pre-27 May 2004 ship’ and post-27 May 2004 ship’.  The basis for disagreement is the view that the 
term ‘pre-27 May 2004 ship’ refers to the date when the ship was constructed, and not to the date on 
which the ship enters the fleet.  As a result, vessels that were constructed before 2004 are entering 
the fleet and meeting standards that are lower than the contemporary standards. 

In-principle position 
In principle, vessels seeking to enter the NZ commercial fleet for the first time should meet the current 
safety standard regardless of the age of the vessel. This approach is common practice in other 
jurisdictions - for example Australia and the UK. 

It is difficult or impossible for some older vessels to meet some current DCE standards - particularly 
structural standards.  Examples could include second-hand ships entering the fleet from Australia, 
Europe or Korea.  

The approach to changing safety standards for existing vessels in the fleet was addressed in chapter 
8. 26 Once safety objectives and standards are agreed for existing vessels, these are proposed to be 
used as the starting point for assessing: 

 What standard is practicable for second-hand ships entering the fleet to achieve; and 

 What evidence is considered necessary so that the ship can be assessed against the 
required standards. 

Recognising alternative standards will involve a consideration of the safety standard a vessel was 
built to (along with any modifications).  It is not proposed to be based on acknowledging any particular 
date on which a vessel was constructed or the keel laid. 

Work proposed for phase 3 
Maritime NZ will engage with the sector on the policy for vessels entering the fleet.  Two options will 
be set out: 

1. Vessels seeking to enter the NZ commercial fleet for the first time should meet the same 
(contemporary) standard regardless of the age of the vessel. 

                                                      
25  Note: this issue relates to passenger, non-passenger and fishing vessels that are covered by rule parts 40A, 

C and D. It does not apply to sailing vessels as Part 40E has different definitions. 
26  The process will involve a regulatory impact analysis that will include assessing the impact on vessels that 

do not meet contemporary standards. 
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2. Vessels that do not meet contemporary standards should be able to enter the fleet under 
certain conditions. Conditions are yet to be developed, but examples of the kinds of 
conditions that might be proposed (including in combination) are: 

 Certain critical DCE elements of a ship (to be determined) must be assessed and if 
necessary, the vessel upgraded.  An example could be a requirement to assess stability. 

 A compensating trade-off where upgrading of critical DCE elements is not practicable.  
For example, upgrading structural fire protection in a ship may not be practicable, but 
applying fire-retardant paint or installing a fire detection and suppression system may be 
required as a practicable alternative. 

 Evidence that the ship was constructed and has been surveyed to a standard that is 
acceptable.  For example, it may be possible to recognise previous Classification Society 
certificates (in part or in full). 

 The approach that is agreed for these vessels should also apply to vessels that have 
previously been in commercial service in New Zealand but that have had a break in 
service – for example because they were sold overseas or operated as a pleasure craft. 

Discussion about vessels entering the fleet for the first time is expected to take place in the context of 
the broader conversation about what standards should be changed.  This discussion will be informed 
by the analysis discussed in chapter 8. 

Further Information 
Memo on vessels entering the fleet D20/8341 
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10. Major modifications and changes in operation 
Proposed approach 

 The current rules addressing vessel modifications and changes in operation are 
ambiguous.  This results in unnecessary costs and inconsistent practices. 

 Future rules need to:  

o Provide certainty on what is a “major” modification and/or when a change in 
operation (where and what) requires surveyor approval 

o Be more specific on the relevant safety element(s) to be assessed by the 
surveyor  

o Describe evidential requirements to support the surveyor decisions.  

 Vessels changing category (e.g. to or from a “passenger vessel”) will not 
automatically require surveyor approval. The relevant triggers will be safety based 
- changes in operating area, changes in maximum weight or maximum persons on 
board/ passengers, or undertaking new activities like towing. 

 Vessel modification may trigger raising of a safety standard if there has been a 
separate policy decision to increase that standard, fleet wide. 

Context 
Consistent with the practice in other jurisdictions, under the current maritime rules a vessel owner 
must check with a recognised surveyor if their commercial vessel: 

 is altered, modified or repaired to a major extent  

 changes (or proposes to change) its area of operation – i.e. more extreme sea conditions and 
distance from the safe shelter, and/or 

 alters its operation in other ways that means new obligations apply – for example carrying 
passengers or converting to a fishing vessel.      

In these situations, surveyors consider the applicable vessel DCE rules. They can require testing (e.g. 
for stability), specify construction or operational conditions for the vessel and update the vessel’s 
certificate of survey.  

The new rules will continue to have triggers for when a surveyor must assess a vessel, but they will 
need to address issues with the current rules and align with the proposed performance-based 
approach.  

Problem Definition 

An assessment of 40-series rules identified the following issues.  

Issue 1:  It is not clear what constitutes a major alteration or modification 

Being “major” is the trigger that leads to a surveyor assessment. The source of uncertainty lies in the 
definitions and associated rule drafting.  The application of the rules is inconsistent for vessels that 
have undertaken major modification - some vessels may not be assessed to ensure ongoing safety.  
In other cases, vessels might be assessed when they should not be, creating an unnecessary 
compliance cost on the industry. 
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Issue 2: The use of a vessel is restricted to what is stated on its Certificate of Survey (CoS).27 

The current rules limit activity to what is stated on the vessel’s CoS. This restricts the use of that 
vessel, even where there is no risked-based reason for the restriction. Examples include: 

 a Certificate of Survey statement on the maximum persons on board, based on sleeping 
accommodation, would prohibit the vessel from taking additional persons on a day voyage, 
even when the vessel meets the relevant DCE requirements to do so.   

 unless the survey certificate states a vessel can undertake more than one activity, the 
requirement is that the vessel is re-assessed if it changes category (passenger, fishing etc.) – 
regardless of safety standards met by the vessel. 

Issue 3: It is unclear what evidence is required for surveyor “approval” 

Where an approval is required, the current rules do not describe whether the CoS is to be amended, 
whether it becomes a “new” certificate, and if so, whether a new certificate would be valid for up to 5 
years (be it following vessel modification or change in activity). 

The requirements for what evidence is provided to Maritime NZ, and the reasons for doing so, need to 
be clear.  

Principles for the new rules  
The following principles are proposed as the basis for the drafting of rules that describe when a vessel 
is required to be re-assessed by a surveyor:  

1. Vessel maintenance and replacement of parts and equipment is allowed as of right, so long as:  
 the relevant DCE standards that applied before the work started continue to be met 

(noting that the new standards will be written as performance standards and any raising 
of that standard is covered by principle 5 below); and   

 the work does not alter vessel stability or other key vessel design elements to be 
specified in the rules28. 

2. If work on the vessel has the potential to change the stability characteristics of the vessel beyond 
a specified limit, the relevant tests (heeling, incline etc.) are required to be reconsidered.  All 
vessels are to be treated the same to the extent possible, regardless of age, vessel category or 
date of entry into the fleet. (Note, a harmonised approach will not always be possible.  For 
example, a sailing ship will require a particular approach when assessing stability because of 
design - masts, sails etc.) 

3. The safety element of a rule that triggers surveyor assessment (for example vessel strength, 
weathertightness, fire control, safety of increased persons on board etc.) must be set out as 
clearly as possible. Vessel operators and the surveyor both need to know why a change in 
circumstances has triggered surveyor assessment and what safety standards are applicable.   

This means that: 

 For vessel modification - significant change in elements of vessel design (the specifications of 
which were approved by a surveyor for a certificate of survey)29 continue to require surveyor 
assessment. But, the scope of the surveyor assessment needs to be relevant to the design 
matter(s) affected.  For example, watertightness would be considered if watertight door 
arrangements are altered; changes to engine propulsion affects power specifications, but also 
potentially wider matters such as hull strength and scantlings. 

                                                      
27  The Certificate of survey must state the vessel category, maximum persons on board and other elements in 

the “Scope of Certification” [Rule Part 44] 
28  This might include watertightness, egress, fire protection etc. Matters currently listed in the definition of 

“major modification” 
29  The structural elements that are considered when a surveyor are set out in this guidance 

https://www.maritimenz.govt.nz/commercial/safety/surveyors/documents/SPR-Design-approval.pdf 
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 For changes in how or where a vessel operates - the rules will need to give the surveyor an 
appropriate amount of discretion to consider the relevant safety standards.  For example: 

 Increasing a vessel’s weight of cargo and/or passengers may require reassessment 
against design specifications as well as checking compliance with relevant rules.  

 Increasing operating limits will primarily mean different safety standards apply, for 
example the type and/or quantity of life-saving equipment carried. 

A vessel may, of course, undergo modification and operational changes at the same time. 

4. A change in a vessel’s category per se – i.e. changing between passenger, non-passenger, 
fishing or sailing - does not in itself trigger a requirement for a surveyor assessment.  The trigger 
in the rules should be limited to situations where a change in the way the vessel operates means 
that a reassessment against standards is appropriate.  Triggers are potentially: 

 Vessel changes in operating area, maximum cargo, maximum persons on board/ passengers, 
or 

 New activities that can particularly affect the safety of the vessel – for example, towing, 
dredging or lifting, or 

 Circumstances where a vessel changes to become a fishing vessel (as fishing operations 
have some bespoke standards – particularly in regard to stability), or 

 A vessel that is altered and adds sails (there are bespoke standards for sailing vessels – e.g. 
for stability, anchors and cables, and rigging).   

The difference between the current rules and this Framework is that the Framework has an 
increased focus on individual safety outcomes, not the class of vessel.  If a deck, where 
passengers are allowed, meets standards to stop them inadvertently falling, it does not matter if it 
is classed for other purposes as a fishing vessel or a passenger vessel. Another example, all 
vessels involved in commercial towing require assessment of stability, it does not matter whether 
that weight is an undersea cable, a fishing net or a cruise liner (although the stability assessment 
will need to consider individual circumstances). 

The triggers for surveyor assessment also need to align with any decisions to generally raise safety 
obligations, as covered in Chapter 8.  Modification, and replacement work can sometimes provide a 
very cost-effective means to increase the safety of a vessel and people. It is one of the tools available 
to raise safety standards across the fleet. 

Therefore, an additional principle is: 

5. When part of a vessel structure or equipment is altered, modified, repaired or newly installed and 
a decision has been made to raise the safety standard across the fleet30 then that act of altering, 
installing etc. may trigger an obligation to upgrade the relevant material or equipment to the new 
standard.  An example might be replacement of an internal wall to meet a new fleet wide passive 
fire control standard, or new gas appliances to meet the latest installation standards. 

This is different from requiring that whenever something is being replaced it needs to meet the 
latest contemporary standard. That is not the intention. 

What will the new rules look like?  
To give effect to these principles, it is proposed that new rules will have the following characteristics.  

 New definitions for major alteration, modification and repair, and/ or change the terms used.  
The definitions will need to give more certainty to vessel operators and surveyors.  

                                                      
30  A decision to raise safety standards (for example for fire safety) will involve a regulatory impact statement, 

consultation and a separate decision - as outlined in Chapter 8.  
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 If required, a rule to explicitly allow for maintenance and repair when relevant performance 
standards are met (or this outcome may be achieved by other means31).   

 More specific descriptions of the safety element/outcome to be assessed by the surveyor 
(following modification, repair, change of operational area, new operation etc.).  

 When raising a safety standard across the fleet has been agreed, the act of modifying or 
repairing the relevant element of a vessel may mean that the new, contemporary standard will 
apply at that point (if that is the future policy decision).   

 No need to refer to pre 2004 and post 2004 etc. – equitable treatment of vessels in the fleet.  

Processes  

 Include new requirements for evidence prepared by the surveyor, including recording and 
sharing of assessments. Also clarify how and when an existing Certificate of Survey is 
endorsed or amended.  (Note: this requirement will not be retrospective.)  

Supporting guidance is also expected to be required.  

Other matters to investigate in phase 3  

Reporting of accidents and vessel damage 
Reporting is required under the Maritime Transport Act and the operation of a Maritime Transport 
Operation.  It is possible that this requirement provides a useful and appropriate opportunity to check 
compliance with future rules.  In essence, the question is, should this legal reporting requirement be 
referenced in future DCE rules. 

Certificate of Survey 
Determine when a certificate of survey is amended, and/or becomes a “new” certificate, and whether 
a new certificate would be valid for up to 5 years.  

Use of vessel category terms 
The four familiar vessel categories32 may be used as subheadings, under which to collate relevant 
safety standards. As explained in chapter 7 (Rules structure) this would be in conjunction with 
harmonised rules. But rules could also be grouped under more descriptive activities such as: carrying 
passengers, towing and using cranes on decks.  Because changing between categories will not 
always require surveyor approval, the categories may not need to be defined for the purposes of the 
DCE rules. It is most likely, however, that sailing vessels and fishing vessels will continue to be 
defined because there are some requirements (e.g. stability assessments, standards for rigging and 
the Cape Town Convention) that specifically relate to them. 

Consequential changes to other Maritime rules 
There are implications for the way Part 19 dovetails with DCE rules and the CoS requirements in Part 
44. The certificate of survey becomes invalid as soon as there is a change in the scope of certification 
(including the vessel category33), which over time may be inconsistent with the framework for future 
DCE rules as outlined.  

 

Further information 
Research paper. Transition arrangements as part of the 40-series reform project. Part 1 D19/30746 

Research paper. Transition arrangements as part of the 40-series reform project. Part 2 D19/30748 

  

                                                      
31  Allowing for maintenance may be achieved by being clear what is not maintenance.  
32  passenger, non-passenger, fishing and sailing 
33  See Rule 19.64(d) 
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11. Addressing variables 
Proposed approach 

 DCE requirements will be consolidated and harmonised and apply across as many 
types of ship as possible. 

 DCE requirements will be applied differently to different vessels only where there 
are sound reasons for doing so.   

 Vessels will be categorised in a practical way.  Variables (such as length and 
tonnage will be defined consistently and clearly. 

 

Problem definition  
The current DCE requirements are applied differently to different types or categories of ships, using a 
wide range of variables.  The level of differentiation can be very fine-grained, and the policy rationale 
for applying such differences is often hard to see.  Together this means that the DCE rules are more 
complex than necessary, and the evidence or analysis to support these differences is not always 
apparent. 

Forty variables are used in the 40-series rules.  Ships have a category (passenger, non-passenger, 
fishing, sailing) and in addition a further 39 variables are used.  Variables are divided into sub-
variables or have modifiers – for example there are 5 operating limits34 and 122 unique length 
descriptors.  Around 350 rules are conditional on operating limits and around 380 are conditional on 
length. 

Length is the most complex variable used in the 40-series rules.  Four methods to calculate length are 
used.  Different rules use different methods, and even where the same method is used, definitions 
and terminology are inconsistent.  One hundred and twenty two different length measurement 
descriptors are used to describe almost 400 rules.  Sixty of these descriptors are used only once – for 
example “10 metres or more but less than 16” in 40C.20 as applied to non-passenger ship bulwark 
and guard rail height.  Although some lengths (particularly 24m and 45m) have their origins in IMO 
conventions, the rationale for many criteria has no obvious grounding in risk management, and is 
difficult to understand and comply with. 

One reason the rules are currently so complex and unwieldy is that variables are confusingly 
combined in a rule.  Operating limits and length are commonly combined with a range of 38 other 
variables (many of which also have several dimensions).  The result is an exceptionally complex 
matrix that must be unravelled before the DCE requirements can be established for a given ship. 

Some variables are defined and not used.  Others are defined but used only in the application 
provisions of a rule.  Some are defined differently in different rules, and some definitions in rules are 
different from the MTA definitions35.  This further contributes to confusion. (See Annex 1 for further 
information on how the use of length as a variable leads to confusion and frustration.) 

Proposed approach for harmonisation in the new regulatory framework  
DCE requirements will apply across as many types of ship as possible (i.e. ‘harmonised’). DCE 
requirements will be applied differently to different vessels where there is a clear rationale to do so 
based on evidence and analysis of risk. 

                                                      
34  As set out in Part 20  
35  Only three types of vessels are defined in the MTA: commercial ship, fishing ship and pleasure craft.  The 

MTA also defines foreign ship and New Zealand ship, and crew, passenger and seafarer.  Changing these 
definitions is out of scope for this project. 
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 The number of vessel variables will be reduced and those used will be practical and defined 
consistently. 

 Further technical analysis is required to refine, consolidate or eliminate the variables currently 
used. 

 Vessel types defined in the MTA or SRA: 

o will not be redefined in the new regulatory framework.  

o will only be used as a basis for setting DCE requirements if analysis shows this is 
necessary – for example to address specific risks. 

 Some risks are specific to some vessel types and so this needs to be reflected. Examples 
include fire risk for oil tankers and capsize risk for vessels that are towing, such as fishing 
trawlers. 

The changes made will help to address the problems of rules being unwieldy, repetitive, inconsistent 
and complex, and make a significant contribution to achieving the project’s objectives.36 

Proposed approach to operating area  

Operating limits are defined in Part 20.37  A ship subject to Part 20 must have operating limits 
assigned to it by a surveyor, who must record the limits on the relevant certificate.   

Around 350 requirements for ship design, construction and equipment rules are conditional on the 
operating limits assigned to a ship.  Other criteria are often combined with the operating limit, such as 
length, usage, passenger numbers, time of operation, design criteria, date of construction and 
maximum speed. The rules usually refer to Part 20, rather than repeating the definition, though there 
are a few slight differences in terms (e.g. coastal limits vs. coastal limit). 

Area of operation (operating limits) will continue to be used as a variable where there are sound 
reasons for doing so.  Operating area seems to be the most risk-based of the variables used in the 
40-series rules.  Going further from the shore can be generally associated with more difficult sea 
conditions and a higher probability of extreme weather.  It also means that a ship is further from a 
safe haven, rescue services and (most likely) other vessels. 

Discussion with surveyors and review of certificates of survey have shown that the flexibility to assign 
operating limits under Part 20 has implications for the 40 series rules.  The assignment available for 
40A and C vessels of inshore limits beyond those in Appendix A of Part 20 and restricted coastal 
limits is interesting, particularly where the assigned limits cover extensive areas. As part of assessing 
the safety of vessels, the relationship with Part 20 provisions will be considered and where 
appropriate standards will simply be by geographic area – e.g. within the territorial sea.  

In the new regulatory framework: 

 The operating limits described in Part 20 will be used. But, where appropriate, the design, 
construction and equipment standards will be less affected by whether a vessel is assigned 
inshore limits and/or restricted coastal limits rather than coastal limits. . 

 Obvious drafting errors will be corrected. 

 Only one single term will be used to describe a vessel that is assigned or operates within an 
operating limit, and that term will be used consistently across the new framework. 

                                                      
36  Refer Chapter 3.  A new regulatory framework that maintains or enhances maritime safety, enhances 

productivity in the maritime transport sector and wider economy, and provides for flexible regulation that is 
effective and innovative.   

37  Part 20 applies to New Zealand commercial ships that are not certificated as SOLAS ships under Part 46, 
and foreign non-passenger ships of less than 300 gross tonnage. 
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Proposed approach to length definitions 
Up to four methods of calculating a ship’s length will be retained in the new framework (utilising 

current definitions).38 

Principle calculation methods 

Length overall. Use either the definition in Part 40A or that in Part 40C, or a definition based on these 
two (with “for the purposes of this Part” omitted, as this will be a definition that applies across the 
whole framework). 

This is the preferred calculation method and will be used as the default.  However, some rules will 
require other methods. 

Convention length. Use the exact definition in the IMO Load Lines and Tonnage Conventions39. 

Other calculation methods 

Register length. Use the definition contained in s2(1) of the Ship Registration Act 1992.  This is 
already used word-for-word in Parts 48 and 90, so no change is necessary. 

[Sailing ship] length. – Although, it needs to be confirmed in phase 3, there appears to be no 
compelling reason to change the method for measuring the length of vessels that carry sails and have 
a bowsprit.  [Note: a new term will be needed, to avoid using ‘length’ in a different way for just one 
kind of vessel, the term ‘[sailing ship] length’ is just a working term]. 

Proposed approach to length bands 

Earlier thinking 
Version 1 of the Framework document proposed a re-structuring of existing length-based rules into 
length bands – for example 

 More than 6m, and less than 12m 

 12m or more, and less than 24m 

 24m or more, and less than 45m 

 45m or more 

However, further analysis found this approach to be impracticable.  The scale of the change required 
using this approach would be major and therefore disruptive, without achieving clear benefits.  In 
addition, 70% of the current rule descriptors are open ended, and did not align with the concept of 
discrete or ‘closed’ bands.  Finally, rules for different topics or subjects have different purposes and 
require different approaches.  This necessary variability did not readily fit into ‘one size fits all’ length 
bands. 

Proposed approach 
The proposed approach has the potential to achieve a significant reduction in complexity and support 
consolidation and harmonisation of current rules, while minimising the impact on existing standards / 
obligations.   

This is important because the main impact of the 40-series reform will be on existing commercial 
ships - relatively few ships enter the New Zealand commercial fleet each year.  If a large number of 
changes was made to current length-based rules, these would also need to be mirrored by a large 
number of provisions to accommodate existing ships. 

                                                      
38   Maritime NZ’s Navigator database records convention length, length overall and register length.  

Presumably for sailing ships one of these records (convention length?) is actually [sailing ship] length. 
39  The definition in the Cape Town Agreement is substantially the same as in the Load Line and SOLAS 

conventions, except for “measured from the keel line” instead of “measured from the top of the keel”.  
Presumably the new framework will have to use the Cape Town convention length in respect of Cape Town 
ships. 
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The key aspects of the proposal are: 

 Length will continue to be used as a variable to differentiate requirements in design, 
construction and equipment rules, where there is a clear rationale for doing so. 

 The descriptions of length (on which design, construction or equipment requirements are 
based) will use a standard formulation and terminology, and will avoid gaps and overlaps. 

 Where practicable, length descriptors that are only used once or a few times will be 
harmonised by making small changes so that they align with commonly used descriptions of 
length that describe similar measurements.  This approach will be applied where the change 
in standards involved, and/or the number of existing ships affected is minor. 

 By using this approach, 78 length descriptors currently used in the rules can reduce to 16 
(shown in Annex 1). 

 Work with technical advisors will consider whether a further 44 unique length descriptors will 
continue to be required in the new rules.  These will be retained where a change would 
involve a significant change in standards and/or impact on a significant number of existing 
ships and the topic addressed by the rule has not been identified as a safety issue that needs 
to be addressed. (List shown in Annex 1) 

 

Other variables 

Vessel types by people 

Phase 3 
work 

 Review definitions of classes of person for alignment with the MTA and IMO 
codes. 

 Review how ships are categorised by the classes and numbers of persons 
carried on a ship or who use a ship. In particular: 

o passenger vessel (especially the 12 person/restricted limit thresholds) 

o non-passenger vessel - currently defined differently in different rules 

o workboat, a concept that introduces inconsistencies between the 
definition of passenger and non-passenger vessels. 

Assessment Some DCE requirements are set according to the number and classes of persons 
actually or potentially on board a ship, whether during a voyage or at other times.   

The use of class of person as a variable should be made deliberately and explicitly.  
Unless there is a sound rationale, different classes of person should not be treated 
differently when setting safety-related standards. 

In some circumstances it is valid to differentiate between classes of persons – for 
example to recognise that crew are better trained in emergency procedures and 
more knowledgeable about ship systems and equipment than the average 
passenger. 

Vessel types by capacity (gross tonnage) 

Phase 3 
work 

 Length rather than tonnage will primarily be used to set DCE requirements in 
relation to vessel size. 

 Continue to use gross tonnage as a variable where that is required by a 
convention or is needed to ensure consistency with convention provisions. 
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Assessment Some gross tonnage thresholds relate to application of convention requirements 
(e.g. 500 GT, and 300 GT for things such as communication equipment).  Other 
thresholds are used, for example in setting requirements for fire-fighting equipment. 

Gross tonnage does not have to be used for setting DCE rules just because it is 
used in other maritime rules, e.g. in relation to crew qualifications. 

Vessel types by design and construction method 

Phase 3 
work 

 Reviewed and harmonise/align variables as much as possible. 
 All terms used will be defined. 

Assessment Around 20 types of construction method are used to differentially apply DCE 
requirements. 

Most terms are not defined.  Some are similar but not the same as other terms, but 
were probably intended to be the same.  

Vessel types by country of origin/registration  

Phase 3 
work 

 Retain the terms that are defined in the MTA and used in the rules.  The other 
three terms may not be needed. 

Assessment Five categories for vessel origin are used in the 40-series rules. Two are defined in 
the MTA and used in the rules. One is defined in the SRA and is referred to but not 
used. 

Vessel types by maximum speed 

Phase 3 
work 

 Review, mostly as part of the work on 'other vessels'.  Refer chapter 11 
 The main focus will be on harmonising the different types of high-speed craft, 

and considering the optimal alignment of New Zealand high-speed craft to the 
IMO code for high-speed craft. 

Assessment Some DCE and operating requirements in 40-series rules depend on the maximum 
speed of the vessel, combined with a range of other variables. 

Vessel types by cargo 

Phase 3 
work 

 The use of vessel descriptions that depend on carriage of cargo will be based 
on risk management.   

 The definition of cargo will be harmonised across the new regulatory 
framework. 

 Different terms will be used if the existing distinctions (for fishing ships and 
lifting appliances) are still needed. 

 If cargo is to be goods carried "for hire or reward", this will be contained in the 
definition rather than repeated in operative provisions in rules. 

Assessment The risk basis for provisions that rely on the ownership of goods that are carried 
appears to be weak and will be reviewed. 
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Vessel types by voyage undertaken or intended 

Phase 3 
work 

 Review the differential application of DCE requirements that relate to 
application of convention requirements as part of the work transposing rules in 
Part 40B to the new SOLAS rule, and review of over-reach of convention 
requirements. 

 Review definitions of voyage types.  Steps taken will include: 

o Review and potentially harmonise the seven different definitions of 
'international voyage' 

o Discontinue use of the undefined term 'foreign' voyage' 
o Review the definitions of 'operate on the New Zealand coast' and 'ship that 

operates on the New Zealand coast'. 

 Review variables that include: 

o Making or not making an international voyage 
o The time of day a voyage is undertaken, or permitted to be made 
o The time of day people are on board 
o The duration of the voyage 
o Whether or not the ship is intended to return to its starting point. 

Assessment Many of the differential application of DCE requirements relate to application of 
convention requirements, whether to ships subject to a convention (particularly 
SOLAS) or other ships to which New Zealand has also applied convention 
requirements. 

Other DCE requirements are applied to ships on the basis of voyages taken (or 
intended to be taken).  

Further information  

Memo to sponsors. 28 November 2019.  Vessel categorisation 

Research paper no 1. Ship Categorisation V5. 7 June 2019.  

Memo to sponsors 11 December 2019. Operating limits definition 

Operating limits assessment of 40 series 

Variables - operating limits 

Memo to sponsors, 11 December 2019. Length definitions 

Length definitions in 40 series (and relevant legislation) 

Length measurements in 40-series rules 

Length definitions and categories in other rules 

Length classification international comparison 

Variables - length 

Variables - purpose 

Variables - people 

Variables - tonnage 

Variables - design and construction 

Variables - vessel origin 

Variables - maximum speed 

Variables - cargo 

Variables - voyage type 

Memo to sponsors. Proposed approach to harmonising and 
consolidating length-based requirements in the 40-series rules.  15 
March 2021.  

D19/50435 

D19/22537 

D19/50434 

D19/45955 

D20/13637 

D19/50432 

D19/46908 

D19/45962 

D19/45964 

D19/45959 

D20/13631 

D20/13640 

D20/13638 

D20/13647 

D20/13626 

D20/13639 

D20/13633 

D20/13628 

D20/13642 

D21/9488 
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Paper.  Proposed approach to length-based rules in the 40-series 
rules. 17 March 2021.  

Paper. Principles for approach to length. 1 April 2021. 

D21/9489 

 

D21/11927 
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12. Other vessels and barges 
Proposed approach 

 Houseboats, hire & drive boats, high-speed vessels and barges will be treated like 
other vessels.  DCE rules will be located in subject-focused technical’ rules parts. 

 It may remain helpful to separate out rules for some vessels.  The DCE rules for 
RIBs and inflatable boats may be located in a ship-specific rule part called ‘Other 
vessels', depending on the results of further analysis. 

 The DCE requirements for dive boats and fishing boats of 6 metres or less (with 
restricted operating limits) will be located in the applicable subject-based rules.  
The rules that set processes for these vessels - for safe operating plans (SOPs) 
and Authorised Persons - will be located separately. 

 Operational rules for minor ships and barges will not be transposed into the new 
regulatory framework, but will be relocated to other appropriate rules parts. 

Problem Definition 
The current 40-series rules contain sub-sets of DCE rules that apply to:  

 Boats that are 6 metres or less engaged in recreational diving operations within 5 miles of a 
safe haven on the coast or in enclosed waters 

 Fishing boats 6 metres or less in length that do not proceed beyond enclosed water limits or 
more than 2 miles from the shore 

 High-speed vessels 
 Hire and drive boats 
 Houseboats 
 Rigid inflatable boats (RIBs) and inflatable boats 
 Barges 

Each kind of vessel has either a bespoke set of DCE rules, or a combination of bespoke rules and 
rules shared with other commercial vessels.   

These vessels are unusual because they have operational rules associated with their use located with 
DCE rules.  An example is the requirement of the owner of a hire and drive boat to not hire out the 
boat if the number of persons declared by the hirer is in excess of the number of persons the boat is 
certified to carry.40  The operational requirements for most (but not all) of these vessels are addressed 
by MOSS – which is confusing and a duplication of regulation. 

Proposed approach 

DCE rules for houseboats, hire & drive boats, high-speed vessels and barges 
Locate DCE rules in subject-focused technical’ rules parts. 

 These vessels share (or mostly share) their DCE rules with other commercial vessels, and 
can be treated like any other commercial ship. 

 Harmonising these rules is relatively straightforward to achieve.  

 Any necessary differences can be incorporated into the rules or located in transport 
instruments. 

  

                                                      
40 Rule 40A.75(2) 
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DCE rules for RIBs and Inflatable boats 
Depending on the results of further analysis in phase 3, rules for RIBS and inflatable boats may be 
located in a ship-specific rule part called ‘Other vessels'. 

 The DCE rules for these vessels are largely self-contained within appendices of current rules 
parts. 

 Transport instruments will be used as required, following the approach set out in chapter 6. 

Harmonising these rules with the DCE rules of the other commercial vessels would require a sub-
section under each subject-focussed technical rule or transport instrument to accommodate the 
specific requirements for these boats. This could be unwieldy and undermine the point of creating 
harmonised rules. 

Diving and fishing boats 6 metres or less in length “6 metre boats” 
The current DCE rules for dive and fishing boats of 6 metres or less in length are self-contained and 
independent from rules for other vessels.  Version 1 of the Framework document envisaged (pending 
further work) removing these rules, or relocating them to the ‘Other vessels’ rules part.  

In early 2021, Maritime NZ’s executive team requested a policy investigation into how well MOSS 
works for small craft.  Diving and fishing boats 6 metres or less in length will be included in that work.   

In the interim, a location for these rules is required.  Sponsors decided that DCE requirements for 6 
metre boats will be located in the applicable subject-based rules.  The location of the requirements for 
safe operating plans (SOPs) and Authorised Persons, is still to be worked through.  

Operational rules 
The most appropriate location for operational rules or ‘responsibilities’ associated with rules for minor 
ships and barges will be considered as part of the work to transpose rules into the new regulatory 
framework.  

Work in phase 3 
The approach to the location of DCE rules for other vessels and barges will be refined as part of work 
in phase 3. 

As part of revising the content of these rules, more work will be done to better understand the risks 
associated with the operation of houseboats, and the variation in the rules associated with the 
different descriptions of high speed vessels, including the incorporation by reference of the 
International Code of Safety for High Speed Craft. 

The project will also consider the extent to which the DCE rules for barges should be revised to 
address issues that include regulating the carriage of persons on board during a voyage and lack of 
DCE rules for barges less than 24 metres in length. 

Further information  
Memo. 16 June 2020. Other vessels and barges.  D20/19054 

Memo to sponsors. 11 March 2021. Report back on how to deal with diving and fishing boats of 6 
metres or less. D21/7090 

Paper.  15 March 2021.  Requirements for Diving and Fishing Boats 6m or less in length.  D21/7089 
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13. Surveyor discretion  
Proposed approach 

 Surveyors’ discretion will continue to be a necessary and useful mechanism in the 
40 series rules.  

 In developing the new framework, rules where the degree and nature of discretion 
have the potential to result in inconsistent or unsafe outcomes, will be addressed 
by, for example, the use of consistent language or by providing boundaries to 
guide decision-making. 

Surveyor discretion  
The term 'surveyor discretion' refers to the ability given in rules for surveyors to apply their 
professional judgement in determining whether a rule requirement has been met.  This will continue to 
be a necessary and useful mechanism in the new regulatory framework. 41  

Potential issues with the way current rules provide for discretion 
There are instances where the degree and nature of surveyor discretion has the potential to result in 
unsafe outcomes.   

Knowledge, 
experience or 
training 

The current rules provide discretion for surveyors to make decisions about a 
wide range of detailed technical matters - for example suitable fire-retardant 
paints or pipes for gas work. Surveyors may not always have the required 
knowledge, training or experience to make informed decisions on such 
matters. 

When making these decisions, surveyors are not required to refer to 
technical resources or standards, or consult subject-matter experts. 

Criteria that must 
be considered 

 

Rules provide few or no criteria to guide surveyors in making decisions.  This 
results in unbounded discretion which can lead to inconsistent decision-
making and incorrect decisions. 

Inconsistent 
language 

 

Many different terms are used to describe the surveyors’ discretion - such as 
‘approve’, ‘permit’, ‘consider necessary’, ‘deem necessary’.  This could 
indicate that different levels or types of discretion are to be applied, but this is 
not likely to be the case. 

Giving and 
documenting 
reasons for 
decisions made 

 

The rules do not require the reasons for the exercise of discretion to be 
recorded.  Requiring a decision-maker to provide reasons for making 
decisions is a commonly accepted administrative law principle, and a 
foundation of good regulatory practice.  It enables the person subject to the 
decision to understand how the discretion was exercised and what remedies 
might be needed to address deficiencies.  It also allows the regulator and 
others (for example other surveyors) to understand the basis on decisions 
have been made. 

 

  

                                                      
41  Note. Changing the fundamental role and responsibilities of surveyors is not within scope for this reform 

project.  Refer scope page 3 and the PID 
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Proposed approach to surveyor discretion 
The following approach will be used during phase 3 when transposing requirements relating to 
surveyor discretion from the 40-series rules into the new regulatory framework: 

 Rules where surveyor discretion is optimal, sensible and practical will be carried over, and 
revised only to the extent necessary to ensure consistency of language and approach. 

 Where there are known issues with the use of surveyor discretion, rules will be reviewed and 
revised as necessary.  

 When revising rules, the project will consider measures to ensure that surveyor discretion 
achieves an optimal balance between regulatory adaptability and safety aims. Measures 
might include providing options or listing matters to be considered before making a decision, 
requiring surveyors to seek specialist information or advice for certain DCE elements, and 
codifying current guidance in rules or transport instruments. 

 In some cases, safety issues subject to a surveyors’ discretion may need to be rewritten to 
better give effect to performance outcomes.  For instance, surveyor discretion might 
constitute one of several alternative means of meeting a safety outcome42. 

 When harmonising DCE requirements between vessel types (e.g. to treat passenger, non-
passenger and fishing vessels the same), surveyor discretion might be altered where the 
levels of risk presented are assessed as being the same.   

 Consistent language will be used to avoid inconsistent interpretations. 

 Where discretion is retained, surveyors will be required to state and record reasons for how 
they exercised discretion.  This will provide clarity to the regulated entity and as a reference 
for future survey and MOSS audits. 

 

Further information 
Memo to sponsors.  22 May 2020.  - Surveyors Discretion. D20/16094 

  

                                                      
42  As is sometimes the case in current rules, for example 40D.13 table 2. 
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14. Application of international conventions to non-
convention ships 

Proposed approach 

 Many 40-series rules apply the provisions of an international convention to domestic ships 
when this is not mandatory under that convention.   

 When transposing requirements into the new regulatory framework, analysts will consider 
whether this approach is appropriate or sets a standard that is disproportionate to the risk 
being managed. 

Context  
This section principally considers IMO conventions, though ILO conventions can be relevant in some 
cases. 

IMO conventions contain provisions that member States must apply through domestic law, or that 
member States have discretion as to whether or not they apply in domestic law. 

New Zealand has chosen to use IMO convention provisions as a basis for provisions that apply to 
domestic ships.  This approach can be a pragmatic way for New Zealand regulators to ensure the 
safety of vessels and people, and can be a very efficient way of developing rules.  However, the 
maritime sector has, over many years, expressed concern that applying convention provisions to 
ships that are not required to be subject to a convention can be disproportionate in terms of the costs 
relative to the risks for domestic ships.   

Relying on convention provisions for non-convention ships can unnecessarily increase compliance 
costs, unless a risk assessment can show that the benefits outweigh any increased compliance costs. 

Assessment 
Where provisions of a convention have been applied to domestic ships when this is not mandatory 
under the convention, the rule will be assessed to determine whether it is appropriate for the 
circumstances, and proportionate to risk (i.e. whether additional safety benefits outweigh the costs of 
compliance). 

Initially issues will be identified through concerns raised by the sector.  However other instances 
where the application of convention requirements in the 40-series rules is disproportionate will be 
assessed as they arise. 

The work will not include analysis of conventions to assess whether there are instances where New 
Zealand has not implemented convention provisions that should have been implemented. 

Cape Town Convention 
Implementing the Cape Town Convention in New Zealand law will affect some ships that are currently 
subject to the rules in part 40D.  This work has a shorter timeframe than the 40-series reform project 
and is being run as a separate project. 

The Cape Town rule currently being developed will be incorporated into the new regulatory 
framework, with any necessary changes to make it consistent with the wider framework. 

Further information 
Memo to sponsors: Impact of international maritime conventions on domestic ships, 14 February 
2020. D20/3614. 
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15. Reflecting the Health and Safety at Work Act (HSWA) 

Proposed approach 

HSWA will be considered when rules are drafted into the new DCE rules structure: 

 Some prescriptive rule requirements may not be transposed into the proposed new 
structure if analysis indicates that HSWA duties adequately or better manage the 
risks being addressed (avoiding unnecessary duplication). 

 The concept of ‘reasonably practicable’ may be used where appropriate 
(consistency of approach). 

 HSWA will be reflected in project related guidance. 

Context 
When the Maritime Transport Act 1994 became law, Part 2 prescribed duties relating to health and 
safety on ships.  This part was repealed in 2003, when the Health and Safety in Employment Act 
1992 (HSE Act) was amended to include a new section 3B ‘Application of Act to ships’.  No changes 
to maritime rules were made either when the regulation of health and safety on ships was transferred 
from the MTA to the HSE Act, or subsequently to HSWA. However, the MOSS rule, when it was 
developed, did take into account the existence of Health and Safety legislation. 

HSWA sets the principle that workers and other persons should be given the highest level of 
protection against harm to their health, safety, and welfare from work risks as is reasonably 
practicable.  It places obligations on the people who create risk and are best placed to manage it.  
These obligations are set out principally in the duties of PCBUs (persons conducting a business or 
undertaking).  There is a primary duty of care, and specific duties on PCBUs who: 

 manage or control workplaces, 

 manage or control fixtures, fittings or plant at workplaces, 

 design, manufacture, import or supply plant, substances or structures, or 

 install, construct or commission plant or structures43. 

HSWA duties apply to different actors in the maritime transport system, including designers (naval 
architects), builders, owners, operators, officers of regulated entities, masters, crew and other 
persons at work on a commercial vessel. 

HSWA regulations describe certain requirements to be met for certain duties, which apply to ships as 
set out in s 10.  These regulations include the HSW (General Risk and Workplace Management) 
Regulations, which contain further duties on PCBUs, and the HSW (Hazardous Substances) 
Regulations. 

How HSWA is to be reflected in the new regulatory framework  
HSWA requirements for safety management in relation to the design, construction and equipment of 
ships must be considered when developing the new regulatory framework.  Actors in the maritime 
sector have responsibilities under both the MTA and HSWA, and the two Acts have some overlap: 

                                                      
43  The latter two dot points are what are known as ‘upstream duties’ of PCBUs.  Maritime New Zealand's 

Health and safety: a guide for mariners provides a good overview of HSWA and these duties. 
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 The MTA makes a master ultimately responsible for the safety of all passengers and crew.44  
Maritime rules can provide for any matter related, or reasonably incidental to, promoting 
safety in maritime transport.45 

 HSWA places duties on PCBUs to ensure the health and safety of worker and other 
persons.46  These include specific duties on PCBUs who manage or control a workplace, and 
PCBUs who manage or control plant at workplaces (where plant includes any vessel, or any 
machinery, equipment or appliance). 47 

Complying with DCE requirements in maritime rules contributes to compliance with HSWA, by 
requiring appropriate plant and equipment is in place to keep the ship safe, but does not always mean 
operators are complying with HSWA.  This is because the DCE rules do not aim to catch every 
hazard - for example, there are no DCE rules for noise reduction or to install propeller guards to 
protect swimmers (where this hazard has been identified).  In these cases the operator must identify 
the hazards and implement the necessary controls. 

Where operational risks are low, the requirements of relevant maritime rules may be disproportionate 
to the level of risk – for example requirements for fishing boats of 6 metres or less undertaking low-
risk operations.  In these cases there is an opportunity to assess the level of prescription in the DCE 
rules, and consider whether the duties on operators under HSWA are sufficient.  Reflecting HSWA in 
the new rules framework will complement the move to more of a risk-based approach48. 

Guiding principles for phase 3 include: 

 Some prescriptive requirements in the 40-series rules might not be transposed to the new 
regulatory framework, if it is considered that HSWA duties adequately or better manage the 
risks being addressed either in the rules on in the MTOP. 

 The concept of ‘reasonably practicable’49 can be used in maritime rules in the new framework, 
given the move to an outcomes focus. 

 Upstream duties are relevant to ship design, construction and equipment requirements. 

 Guidance will be an important means of reflecting HSWA in the new regulatory framework. 

  

                                                      
44  See s 19(1)(a) of the MTA. 
45  See, for instance, s 36(1)(za) and s 5A of the MTA. 
46  See, for instance, s 36 and s 37 of HSWA, and the Health and Safety (General Risk and Workplace 

Management) Regulations. 
47  See s 38 of HSWA. 
48  Foundation principles and other key issues for phase 2 of the 40-series reform project.  Memo to sponsors 

20 November 2019.  D19/45010.   
49  The concept is used in a wide range of legislation including HSWA, the Health and Safety in Employment 

Act 1992, Accident Compensation Act 2001, Railways Act 2005, Gas Act 1992, Health and Disability 
Commissioner Act 1994 — and a large amount of case law both in New Zealand and in relevant 
jurisdictions. 
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16. Sources of material 
Proposed approach 

 Incorporation by reference will be used in the new regulatory framework, as an 
efficient means of basing requirements on established national and international 
norms. 

 Material can be incorporated by reference into either a rule or a transport 
instrument.  The material that is incorporated by reference is treated for all 
purposes as forming part of the rule or transport instrument. 

 Where possible, Maritime NZ will make incorporated material available on its 
website.  Maritime NZ will provide a directory indicating where the material 
incorporated by reference into the new framework can be located. 

 The regulatory approaches of comparable jurisdictions, particularly Australia, 
provide an important source of ideas or even content for the new regulatory 
framework.  These will be assessed for usefulness during phase 3. 

 Options to consider include, unilateral recognition of standards, and recognising 
the regulatory or supervisory regime of another country as equivalent as an 
alternative means of compliance for New Zealand duty-holders. 

Incorporation by reference 
Incorporation by reference means stating requirements or standards that need to be complied with 
through means of reference to another source of information.50   

Incorporation by reference is a recognised and efficient means of basing New Zealand’s legislation on 
established national and international norms.  It enables the law to be shorter, simpler, and more 
consistent. It also allows rules to be developed by people who have specialist knowledge or expertise, 
which can improve the quality of the law and increase understanding by regulated entities. 

Some current 40-series rules reproduce material from other sources, such as IMO conventions or 
agreements, which has the benefit of making all relevant requirements available in the same rule.  
However, this can be at the expense of having a concise rule, and comes with a maintenance cost as 
Maritime NZ must change the rules if the source material is revised.  Most current material 
incorporated by reference is:  

 IMO conventions, standards, test methods and codes, 

 International standards (ISO, IEC and ITU), or 

 National standards (NZ, NZ/AS, AS, BS, EN, BS/EN). 

Other material includes class society standards and NZQA unit standards. 

Material can be incorporated by reference into either a rule or a transport instrument.  The material 
that is incorporated by reference is treated for all purposes as forming part of the rule or transport 
instrument. 

Much material incorporated by reference is not available free of charge51.  There is a trade-off 
between making rules and transport instruments more usable through incorporation by reference, and 

                                                      
50  An example would be: “Any required marine safety harness and safety line must meet the requirements of 

New Zealand Standard NZS 5823:1989 or NZS 5823:2005 Specification for buoyancy aids and marine 
safety harnesses and lines.” 

51  Content must be readily accessible but does not have to be freely available. 
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ensuring regulated entities have easy access to the obligations they must comply with.  Although the 
ideal is for incorporated material to be as accessible as the legislation that incorporates it, this is not 
always practicable. 

Guidelines for incorporation by reference 
Rules and transport instruments will incorporate material by reference where this contributes to the 
objectives for the new regulatory framework.   

Small amounts of material from other sources may be reproduced in the new framework, where the 
gains in accessibility offset the disadvantages of requirements that are longer, more detailed and 
need updates when the source material changes. 

Incorporating material by reference is likely to be warranted where that material: 

 is long or complex, or covers technical matters only, 

 has been formulated by a technical body, or has been agreed with one or more foreign 
governments, and cannot easily be recast into secondary legislation, or 

 has been developed by an organisation for use in respect of a product manufactured by it or 
its members. 

Use of classification society standards   
There may be benefits in giving greater recognition to classification society standards.  Approaches 
that could be tested in phase 3 could include, for example: 

 Ships that are built to class, and remain assessed to class rules, could be deemed to comply 
with relevant design, construction and equipment maritime rules. 

 Compliance with specific classification society rules or standards could be an alternative 
means of compliance with specific DCE rules. 

This approach would contribute to the objective of enhancing productivity in the maritime transport 
sector and wider economy - by eliminating costs that do not contribute proportionate benefits, and 
reducing friction between international and domestic regulatory frameworks. 

Accessibility of documents 
Section 452 of the MTA sets requirements for Maritime NZ to make available and notify the availability 
of material incorporated by reference into rules.  The same requirements will apply to transport 
instruments.52   

Where possible, Maritime NZ will make incorporated material available on its website.  Maritime NZ 
will provide a directory indicating where the material incorporated by reference into the new 
framework can be located. 

Further information 
Memo to sponsors, 10 March 2020. New regulatory framework for ship design, construction and 
equipment requirements - incorporation by reference.  D20/946753. 

Memo to sponsors, 28 May 2020.  Making greater use of classification society standards. D20/16654 

  

                                                      
52  Refer clause 32 of the Regulatory Systems (Transport) Amendment Bill. 
53  Note that the wider issues raised in the paper about improving access to material incorporated by reference 

will not be addressed as part of this project. 
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Annex 1. Further information on use of length as a variable 

Current issues with length definitions 
The calculation of ‘length’, and the related definition, has been inconsistently applied in maritime 
rules: 

 Different methods for calculating length are used across maritime rules 

 Different methods are used within the same rule, sometimes with an apparent rationale and 
sometimes not 

 The wording of definitions is not the same as those in international conventions, even when a 
rule aims to implement a convention 

 The same method is inconsistently defined in different rule parts 

 Some rule parts introduce a term for length (in addition to the four described here) but do not 
define it 

 The same term is used to mean different things in different rule parts 

 Rules specify ‘length’ without clarifying which method should be used to calculate it. 

Current length-related issues 
A large number of different length criteria are used, based on the combinations of 36 different length 
categories, standard modifiers and specific modifiers. 

Some criteria (particularly at 24m and 45m) relate to IMO conventions.  But the rationale for many 
criteria, often minutely different from others, has no obvious grounding in risk management, and is 
difficult to understand and comply with.   

Length is used in a very fine-grained manner. For example, with fishing vessels the requirement for 
carrying flares changes at 6m in length, types of anchors and cables at 7m, approval of ship design at 
7.5m, fire pump types at 9m, and so on. 

Any one length criteria can have up to eight standard modifiers - such as ‘less than 24m’, ‘24m’, ‘24m 
or more’, ‘more than 24m in length’.  In addition, many specific modifiers are used - such as ‘24m or 
more but less than 35m in length’, ‘24m or more but less than 45m in length overall’.   

Examples of length-based anomalies 
Vessel use categories and length specifications in the 40-series have given rise to unintended 
consequences and anomalous outcomes. Some examples are discussed below. 

 Rules 40A.28(2)(i), 40C.24(2)(i) and 40D.28A(2)(f) require that any ship of less than 24 
metres must have two sources of electrical supply that are capable of running the pumps in 
any one compartment for 12 hours. This is appropriate for larger vessels that proceed beyond 
inshore limits but is unnecessary or excessive for smaller vessels that operate inshore. To 
meet the requirement these smaller vessels need at least two batteries, but because they do 
not draw as much current as larger ships, the batteries are never fully discharged or 
recharged.  Over time the batteries become sulphated, and must be replaced, incurring an 
additional and unnecessary expense for operators. 

 Rule 40A.26(2) requires freeing ports for the disposal of water on deck to be fitted in ships of 
12 metres or less in length. For Naiad type vessels with inflatable pontoons to aid buoyancy, 
such an arrangement is not possible, and Naiads are built with adequate water freeing 
arrangements via the stern.  However, the rule does not recognise this. 

 Rules 47.65(5) and 47.65(5B) contain cross-references that can be read as limiting the 
application of the rule to ships with standard sheer or greater than standard sheer. However, 
the rules were not intended to exclude the ships with less than standard sheer. 

Currently, anomalies like these are resolved on a case by case basis.  
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Proposed core length descriptors 

Core descriptors 

6 metres or less in length overall 

More than 6 metres in length overall but less than 12 metres overall 

More than 6 metres in length overall but less than 24 metres in length overall 

More than 6 metres in length overall 

Less than 12 metres in length overall 

12 metres or more in length overall but less than 24 metres in length overall 

12 metres or more in length overall 

16 metres or more in length overall 

20 metres or more in length overall but less than 35 metres in length overall 

24 metres or more in length overall but less than 45 metres in length overall 

Less than 24 metres in length overall 

24 metres or more in length overall 

Less than 35 metres in length overall 

35 metres or more in length overall 

Less than 45 metres in length overall 

45 metres or more in length overall 

 

44 length descriptors still under consideration 
10 metres or more but less than 16 (length overall) 9 metres or more in length overall 

10 metres or more in length overall Exceeding 15 metres in length 

100 metres or more in length overall Less than 10 metres in length overall 

12 metres or less in length Less than 10 metres in length overall 

15 metres or more but less than 24 metres in length overall Less than 12 metres in length overall 

15 to 24 metres in length Less than 15 metres in length overall 

16 metres or more but less than 20 Less than 16 metres in length 

20 metres in length overall or more Less than 16 metres in length overall 

20 metres or more (length overall) Less than 20 metres 

24 metres or more in length but less than 60 metres  Less than 20 metres in length overall 

30 metres or more in length overall Less than 24 metres in length 

35 metres or more (in length/overall?) Less than 35 metres in length overall 

45 metres or more in length but less than 60 metres Less than 7 metres in length overall 

45 metres or more in length but less than 75 metres Less than 7.5 metres in length 

6 metres or more in length but less than 9 metres Less than 70 metres in length 

60 metres or more in length Less than 75m in length 

7.5 metres or less in length or 24 metres or more in length Less than 9 metres in length overall 

7.5 metres or more in length overall More than 10 metres in length 

70 metres in length and over More than 24 metres and less than 100 metres 

75 metres or more in length Not more than 20 metres in length overall 

9 metres or more in length Ship of 9 metres or more but less than 24 metres in length 
overall 

9 metres or more in length but less than 15 metres Ships of 15 metres in length overall or more but less than 24 
metres in length overall 
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Glossary of Terms 
 

40A current rules for commercial passenger vessel (as at 2020) 

40C current rules for commercial non- passenger vessel (as at 2020) 

40D current rules for commercial fishing vessels (as at 2020) 

40E current rules for commercial Sailing vessels (as at 2020) 

40-series The suite of design, construction and equipment Maritime Rules Parts starting 
with 4.  

CoS Certificate of survey 

DCE Design Construction and Equipment [referring to the scope of the 40 Series 
reform] 

Director Director of Maritime NZ  

HSWA Health and Safety and Work Act 2015 

ILO International Labour Organization 

IMO International Maritime Organization 

LDAC Legislation Design and Advisory Committee 

MOSS The Maritime [Transport] Operator Safety System - set out in Maritime Rule Part 
19 

MTA Maritime Transport Act 1994 

MTOP Maritime Transport Operator Plan – required by a Maritime Rule Part 19  

NZDF NZ Defence Force 

PCBU person conducting a business or undertaking [ As statutory role under the Health 
and Safety and Work Act 2015 section 17 ) 

PBR Performance Based Regulation   

PCO Parliamentary Counsel Office 

PSC Port State Control 

RIB Rigid inflatable boat 

SOLAS International Convention for the Safety of Life at Sea 1974, as amended  

SRA Ship Registration Act 1992  
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